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IAWEST:

1. SU-ement in "fixed-price opticas" clause of Federal Property
Management Ragulations I 101-32.405-5 to effect that
"Weparate charges" (that it, penalty to be assessed against
Government for uon-xearciue of option rights) may be quoted in
ciertain data proceeeing procurenents iu Inappropriate and
misleading to potential nfferors in enutlacts funded with
fiscal year appropriatiana.

2. Daed-oan rationale employed in cowpanion decision involving
*imilar separate charges scheme, it is concluded that prr-
testio&'offerc e ptzToaed separate charges are violative
of statutory restrictions on appropriatiena.

3. UPe"i -p'lrice option" clause failed tot znform offerors
Vthat certainr charge. may violate statutory restriction.; state
how separate charges were to be specifically evaluated in
determining whetbur charges made offer "unbalaneed;" and warn
as to how c'S yav light iaproperly affect Govatrnment'e flextbility
In subit1tutin;aj6sq4Lpunt. Discussionu *ith offeror did not
cute lailureu bDior give any indication that charge. would be
evaluated as ultirately done.

4. "Serarate chabze" cannot logically be 'added to base and
option prices to determine successful offeror or to determine
bid "uibalaz-irLg" since both pricez and separato charges will
not be paid-t-they are alternative in naZurt.

5. Because of analysis of dteficiencies, reca mendation is made that
all offerors be afforded oppoz.- !unity for another round of
negotiations.

Honeywell Information Systems, -nc. (Honeywell), has rlrotested
the award of a i£ixed-priced contract to any other offeror under eolic-
itation No. CDPA-75-13 issued bj the General Service. Administration
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(GSA) n June 25, 1975, foo "aeoen firm and one optiamal automatic
date processing myitems" to function as data processing service
centers for the Department of the havy. The.e eight canters Vill
replace thirty-five exiting obsolete .ytetm located throughouet
the Uni.ted Stateic The contract which will be funded with fiscal
year appropriations, would ultimately brt for a period of 96 anntha
(if all GSA'. option right. under th proposed contract are
exercised). Since ward under the RIP has not yet been made
our discussion of the fact. involved mist necessarily be restricted.

Zhe protest arise out of GSA's evaluation of certain "separate
charges" contained in Honeywell's best and final proptual submitted
under the RFP. For the reasons discusued Aslow, vs are recoeending
that all offerors be afforded en opportunity to submit revised
uricing proposals.

The RIP contained the "fixid-price options" clause rsqnired to
be inserted in certain UlPs for data processing equipment and
reloted procurements by Federal Property rianeaent Regulation (FPMR)
* 101-32.408-5, 1l CYR 1 101-32.408-5 (1976), which provides:

M'ien th'e Governuent has firm req"ure / tn fn -
AiPI, software, or _aintenance services which exceed
the' basic contract period (and quantity) to bo awarded.
but due to the unavailability of funds the option(K
cannot be exercised at the tims'of award of .the~baaic
contract (although there is a rea4ziabl* certainty
that funds will be. av4labletthereaftur to, dtuit

xzercise of' the optiors); realistic eopetition-for
the option. periods (and quantity) 'i imprseticable
once the initial contract I awarded; and it ts fn
the best interest of the Govermient-to evaluate options
in order to eliminate the possibility of a "buy-in,"
the * * * [fined-price options] clause shall be inee7ted
in *olicitaticn docusents."

The clause, asuentislly, informed offerore that:

(1) Fixed pricen were to be preposed for the base period
requirement plus all option requirments.

(2) Option piices would be evaluated in determining the
successful offeror for the expected contract life-96 months
if all optionm are exercised.
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The clause wvat on to say:

"Offere will be evaluated for purposes of avard by adding
the total price of all optional periods &aJd if applicable,
all stataJ otilonl quantities to the total price for the
lal Ial coirici period 'covering the initial *ysteus or items
learate) charama. If anv, which will incur to-tha
Got arment should the ltter fail to exercise the
options will not be conidered in the evaluation,
except As ELated in 11.2.3. below." (Ephasin supplied.)

"11.2.3. Unbalanced Prices

"An offer ibch im unbalrnced as to prices for the basic
and optional quantities oaw be rejected as nonreuponsive.
Thi villl include an evaluation 'of the meparate charges,
if any, which will incur to the Covenant should the
Government fail to exercise the option. An unbalanced
offer is one which is based on price, significantly lese
thie 'cost foe so e ytems and/or ites awd prices which
are zi,:licantly overstated for the other systems and/or
itlk ..c"

Joth Noor'well and GSA agree that certain diucuasions took
place cozcering the meaning of the "separate5charges" provision of
this clauie prior to the submission of Bonayviil' best and final
offer whieibcontained the separated'cha ge"provision givig, rise to
the protse&tcontroversy. GSA inuints that.'%hile these dii/cussion.
weire pr~ceedinj,- .MCeyvel was fllj infor ed that any seperate
ct rgea~pr~oioed must be reaonble, 'that ibey must not operate to
tika 'way the Govirn ent' a o"tion not ,to renal end that they
repreeented contingent liabilities which posed certain associated
funding probleas with the Navy." Honeywell admit. that the skeletal
outline ("ptrcent 'of charge not indicated") of-its "beet and final,"
separate cha\g-ue provision vas "discussed at length" and that the
"lawyer repretianting GSA [at the dir.usuions] indicated that the
clause would ba a Go/No Go cause based on the reasonabl naus of the
amounts in quastion."

After these discussions, Honyw-ll submitted its best and
final pcoposal '-The company's "best and final" prices were expressly
based on the assumption that the entice contract period would be
96 months. The best and fin.al proposal also contained an "Early
Lease Discontinuance Charge" ("separate charge") which, in theory,
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would be payebli (vith:certain miPor cacetiosa) to the contractor
should GSA neither purchase nor retain an rental (fcr a specified
minima period of months-varying with th elams of equi±dsnt
involved) eo ipuent which would be "ordered and installed." The
separate charge was stated to be a percentage of the remaictil:
monthly rental charges which would have otherwise accrued
to Honeywell had the iteme remained an rental for the numbr of months
specified.

Honeywull's final "separate charges" were evaluated on a
"'werst-case basis" under the following conditions:

"These charges shall be additive to thc systems life cost.

"They 'the charges] shall be assessed effective one year
from the date of installatfrn of both initial and augmented
equipment for each myste * * *." I

An a result of thin directive, GSA and the Nuvy determined that
Poneywvll's separate cberges "created on unbalanced offer" for the
following reasons:

"If the Government failed to exercise the bption
to renew the contract for the initial equipment ordered,
the Government, for [same] * * * equipment, would pay
discontinuance charges eqiual to * * *,the equivalont of
two years' rene Thus, the Goveritent, in effect, would
be paying three years' rent for one year of service.
Theme charges we-a considered to be sipificently overstated
for the initial itms. * * *

"Honeywell'e separate charges were structured on
diacontinuances of individual units of equipment at
any tive during the systems life. Thus, they were
continual throughout the life of the system and at
.__ n8 prices for identical equipment discontinued
within the s*ee fiscal year. The meparate charges
were designed uo be assessed dependent on the date
of installation and the date of dLscontinuance.

"As an *exple, equipment installed in year two
ad discontinued at the" ed of year three would result
in a larger diiscontinuance charge than identical equipment
Installed in year one and discontinued at the end ef year
three, even though both units wre diecontinued in the amae
year and at taut see time.
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"hb dlcnatinuance charges would be aaueased for
any equipmat installed within five years prlor to the
expiaion of 120 months froe the ward date and returned
.o Haneywell after 120 mo*ths, wtile at the ame tie, for
identical equipuent installed prior to that fine years and
discontinued within the last five years, discontinuance
charges would be *aceased."

GSA also decided tliat Hcaeywmll's propoa d separate charges
"took away all of the Government'* flexibility [as to increaring
or decreaing a 'confitguration' and to substitute equipment]" and

j. learned that the Navy did not have sufficient fund. available for
obltgation to cover the sstei tel "5.4 illion dollars In separp e
cbarges'" which nieht be incurred in fimcal year 1977 under the
Koneywael scheme. Consequently, GSA is of the position thst Honeywell's
offer im not properly for acceptance.

Once Honeywell became aware of:GSA's eva tation and position,
the co pany suhbitted its proteut. The company ontends that GSA
ILprop rly evaluated th euprate charges contained in its beat
and fin lropaxal Alternatively, Honeywell argues that the
in provisions ;ko erning separate charges do not contain any
indication ma co how theme charges are to be evaluated, and that,
in any event, GSA failed, during negotiations with the company,
to convey appropriate information about the proposed evaluation of
the separate charges scheme.

ANALYSIS S

by coqapnion decision of today in 'urriuahs C"rurition,
3-M16313, we have concluded that the statement in the FPMR
"fixed-price options" clause to the effect that separate charges may be
quoted is inapprop iate and misleading tofpotential offerors on contracts
funded, am here, with fiscal year appropriations. We have so
concluded because, among other deficiencies the clause does
not even suggest that certain separate charges cannot be fuadsd
under statutes (31 US.C. i 665(a); 31 U.S.C. 3 712(a) and 41
U.S.C. i 11 (1970 od.)) imposing restrictions on the use of fiscal year
appropriations.

- The e statutes requ're that contracts aeecuted untder authority
of fiscal year appropriations can be made only within the period
of their obligation availability and must concern a bona fide need
arising within fiscal availability. Leiter v. United State.,
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271 U.S. 204 (1926; Good ear The d bbsr av e tate,
2?6 u.s. 267 (1928); 48 Coup. Oem. b7 (1969); Nurrouahu pCvrperstion.
*u44n In order to comply vltP the cited precedent and slmilar decisions
(see, fur exampl-, 36 Coup. Coa. 3 (V957); 37 14 155 (1957)),
the charge, including "separate ebacgre," for ny good or ervice
must reasonably relate to the tLue ot the current fiscal year
require enet which have actually bleu performed.

In construing a similar separace charges scheme proposed by
Honeywell in it. contract involved 1 the Burroughs decision vs
concluded:

"A * * It seem. apparent th t che sep2rate chargew; present
-in the Honeywell contract attuslly represent a paet
of the price of the ADP ret~airefnta for future yr7its
rather than more y current meeds under the contracli
fo0iywell's eseperate chisgern" penalty is clearly intended
to recapitalize the contractor for it. iavestmentr na.ed
upon a full 60 sonth bsyst.n 1Ife If thn Cowemect fails
to continue to use the eqsiip'ent. For example. if MESA
were to terainete the conttget in December 1976, Honeyell d
under its separate charges schesa, would be entitled,
in theory, to payment of A penalty equal to 30X of
Honeywell'. 'm6nthlyjliat price' for the discontinued
ystem equipment multiplied by 55 months-the then

rat±=ing intended contract litfe.AnA pv'enore
egregious example could have been deimoicjtrated hid
MESA'terminated the contract cr d paid. he rieparate
chatgms' in the first few Vaekse or mouths of the contract.
If tbe Goveiznent were liabii £or the [separate charg5.]
iuvolved, it is apparent that the GOevermnt'u option
'rights' under the HoneywelL cantract ate euseetially
illusory * * *"

Under the sane rationale expressed In the Burrougha decision,
we conclude that the present ffcrynvll separate charges scheme Is
violative of statutory restrictions on appropriations.

_ t,-



CI the ether b , In mar Burrougs decision we upheld the
proprlet7 of certain separate charges so lng se payment of
the charses (including any paymnt. already made for the service)
"tepraeonbt the reasonable value ( e.g., ADr sehadule price) of the
actually performed work requiree'nts at teruination."

Mmvertbeileus, because of our conclusion that the FFKR "fixed-
priee options" clause, incorporated in the RI?, does not even suggeut
tbat curtain separate charges any run afoul of rtatutory restrictions
t appropriastions, it in our view that the clause in the *ubject
RIP in deficimnt. The clause is deficiant, moreover, because it doem
not state how the separate chargesa re to be evaluated. As we stated
t4 our Durrohah dacision:

"a* * * The clause states that separate charges
for falling to exercita sn option are only to be
conusdkrimd in deter ining whvther an offer is 'unbalanced'
as to price. But, although unbalancing! with:regard to
basic price. is defined In the claus ithe-jpecific
Maahanier for deteriining whether .eparftejihaizae. make
am oiter 'unbal-aceud' is nowhere irdicated by the clause.
Nor are there any objective or comeon guidelines and
sitawdarda In the clause by which an offeror could
rwauoatl-?determine whether its separate charges
mde it.c offer unaccuptable. Faced with the existing
clause, offerore are clearly unable to propose separate
chartem with any assurance that tfeir.offers would not
ba *ejtsed because of 'unbalancing.' Cf. Hooileame
Cortjirattion 54 Coup. Gen. 242, 246 (1874), 74-2 CPD 185;
Stanard Service. Incorporated, E-1H2294, April 8, 1975,
75-1 CPD 212 ^ **

Moreover, contrary "o GSA'. views, we do not agree that the
laEuaction gtven toHoneywell during discussinns that the separate
dti,gem must be "reaioable, or the other advice given, cured
the deficiencies inherent in the "fixed-price optionaJ clause.
This advier did not give Honeywell any concrete information as to
objective guidelines to be used In determining whether proposed
meparate charges would be reasonable. Nor did, the advice convey
any iadtcAtioa thet separate charges would be evaluated an ultimately
directed by GSA (tasely, by adding "worst-case" separate chargea
estimates to sytems life cost), or that separate charges might
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IMproperly affect the Governent's flexibility in substituting
equipment-yet another criticiem of Honeywvll'a final separate
charges proposal. Further, it is our view that sep rate charges cannot
logically be added to basr and option prices to determine the
successful offeror or to determine "unbalancing," mince both theme
prices and the separate charges will not be paid--they are alturnative
In pature.

-Bea use of this analysis, we are recozennding that GSA afford
all offerars another round of negotiation. Should GSA still desire
to allow any offeror the opportunity of quotingiseparate charges,
the RIP'a "fixed-price option." clause should be appropriately
modified to specifically inform offerors that separate charges which
exceed an appropriate ceiling--e.g. schedule prices catilog prices
at contract execution or cost data-will be cauae;for the
rejection of an offer (thereby elirdnating GSA'e felt need
for a "worst-case" analysis appronch). Also, apelific guidance should
be given as to how an offeror'a eeparate ch rgeu might improperly
affect the Government's flexibility to substitute equipment.

As tihiu decision contains a recoamendation for corrective action
to be taken, it is being transmitted by letters of today to the
congressional cocittees named Jn section 236 of the Legislative
Reorganization Act of 1970, 31 U.S.C. 1 1176 (1970), which requires
the submission of written statements uy the agency to the Roane and
Senate Committees on Government Operations and Appropriations con-
cerning the action taken with respect to our recosendation.

Deputy Comptroller Gener >1
of the United States
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